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Claims 16-20, 22-27, 29-34, and 37-42 are pending in this application. 

Applicants' claims are drawn to compositions and methods of using herbicidal 
compositions corrqDrising the synergistic combination of A + B herbicides (see exceptions in the 
claim 16 proviso): 

A) a broad spectrum herbicide 



Al: 


glufosinate 


A2: 


glyphosate 


A3: 


imidazolinones 


A4: 


protoporphyrinogen oxidase (PPO) inhibitors); 


A5: 


cyclohexanedione oxime herbicides 


A6: 


heteroarylox)^henoxypropionic acid herbicides 



B) a second herbicide: 

B 1 cyanazine, atrazine, terbuthylazine, acetochlor, metolachlor, alachlor, 
terbutryn, benoxacor, nicosulfuron, rimsulfuron, primisulfuron, dimethen- 
amid, fluthiamide, sulcotrione, simazine, mesotrione, penthoxamid 

B2 pendimethalin, pyridate, iodosulfuron, metosulam, isoxaflutole, 
metribuzin, cloransulam, flumetsulam, linuron, florasulam isoxachlortole 

B3 bromoxynil, dicamba, 2,4-D, clopyralid, prosulfiiron, thifensulfiiron, 
carfentrazone, tritosulfuron, MCPA, halosulfuron, diflufenzopyr, sulfo- 
sulfuron. 

Again, in Paper No. 12, applicant elected with traverse of the species comprising: 
A1.2 glufosinate-ammonium^ and 
B1.16 mesotrione^. 



Ammonium 2-amino-4-(hydroxymethylphosphinyl)butanoate 
2-[4-(methylsulfonyi)-2-nitrobeazo>d] -1,3 -cyclohexanedione 
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The elected species had been previously expanded to include glufosinate (Al) in combination 
with any of the recited secondary herbicides. Glyphosate (A2) has also now been included in the 
scope of the examined claims. 

The amendment filed with the RCE on January 31, 2005, avoids the compositions 
disclosed in the prior art discussed in the specification. 

Claim 25 is objected to because of the following informalities: compounds A2. 1 and 
A2.2 are both IPA-glyphosate. Comparing with claim 17, confound A2. 1 should be glyphosate 
acid. See also the designations in Tables 19 and 20. Appropriate correction is required. 

The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed publication in this 
or a foreign country, before the invention thereof by the appUcant for a patent. 

(b) the invention was patented or described in a printed pubUcation in this or a foreign country or in pubhc use or on 
sale in this country, more than one year prior to the date of appUcation for patent in the United States. 

Claims 24, 25, 27, 30, and 34 are rejected under 35 U.S.C. 102(a) and (b) as being 
anticipated by Gimesi et al (US 4,445,927). • ^ 

Gimesi et al teach the synergistic combination of glyphosate acid (applicants' A2. 1), or 
CiA alkylamine salts thereof, in combination with arylacetic acid herbicides such as 2,4-D 
(appUcants' B3.3; abstract, col 1, lines 30-49). By combining glyphosate with 2,4-D, the 
concentration of glyphosate may be considerably reduced (col 1, lines 21-27). Synergism is 
shown for the combination of glyphosate with 2,4-D (A+E) in Table 1 (col 3). 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 24, 25, 27, 29, 30, 33, 34, and 38 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gimesi et al 

Gimesi et al has been discussed above. This reference does not disclose the further 
combination with additional active agents (as claimed in claims 29 and 33). However, it is prima 
facie obvious to combine two conpositions each of which is taught by the prior art to be useful 
for the same purpose in order to form a third composition that is to be used for the very same 
purpose; the idea of combining them flows logically from their having been individually taught 
in the prior art. In re Kerkhoven, 205 USPQ 1069. Gimesi et al does not specifically teach the 
IPA salt of glyphosate as claimed in claim 38; however, this specific sah is a very well known 
sah of glyphosate which falls within the limited disclosure of the C1.4 alkylamine salts of 
glyphosate which are specifically recited in Gimesi et al. Applicants' data in Table 20 shows a 
synergistic effect for 2,4-D + glyphosate (misidentified in the Table as compound AL2); 
however, such an effect is taught in Gimesi et al. 

Claims 24-27, 29-34, 37, and 38 are rejected under 35 U.S.C 103(a) as being 
unpatentable over either Gimesi et al or Lee et al (US 6,586,367), further in view of Anderson^ 

Gimesi et al has been discussed above, and teaches the synergistic combination of 
glyphosate with secondary herbicides such as 2,4-D. 



^Anderson. Weed Science: Principles and Applications. 3"*ed, Chapters 12 ("Add Amide Heibicides"). 19 
("Growth Regulator-Type Heibicides") and 27 ("Triazine Herbicides"), p. 165-170, 193-199,232-239. 1996. 
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Lee et al teach the synergistic combination of phospho-herbicides such as glufosinate and 
glyphosate with additional herbicidal agents including prosulfiiron, primisulfuron, dicamba, pyri- 
date, dimethenamide, metolachlor, atrazine, clodinafop, terbutylazine, and simazine, among 
others (abstract), in maize crops (columns 1, 3, and 5). Thus the combination of glyphosate or 
glufosinate with herbicides within applicants' B classes is obvious. It would have been within 
the skill level of the ordinary artisan to select additional related herbicides to combine with 
glufosinate for the control of weeds in crops such as maize. Further, it is prima facie obvious to 
combine two compositions each of which is taught by the prior art to be useful for the same 
purpose in order to form a third composition that is to be used for the very same purpose; the 
idea of combining them flows logically from their having been individually taught in the prior 
art. In re Kerkhoven, 205 USPQ 1069. One of ordinary skill in the art would have the requisite 
skill to select appropriate secondary herbicides based upon the known herbicidal spectrum of 
activity of the second herbicide to enhance the herbicidal utility of the combination. 

Anderson teaches that herbicides may be grouped in classes according to their chemical 
structure and mode of action, such as the acid amide herbicides (acetochlor, metolachlor, 
alachlor, etc.), growth regulator type herbicides (2,4-D and other phenoxycarboxylic herbicides), 
and the triazine herbicides (atrazine, simazine, cyanazine, etc.). One of ordinary skill in the art 
would be motivated to combine Gimesi et al or Lee et al with Anderson because Anderson 
discloses specific characteristics of the subject herbicides disclosed in the primary references. In 
view of the related structures within each class of herbicides, and the resultant common 
activities, it would be prima facie obvious to select herbicides which are related to those which 
have been demonstrated to possess synergistic activity, but are explicitly disclosed in the prior 
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art (and hence, removed from the claims by way of a proviso statement). Further, in view of the 
synergistic results disclosed in Gimesi et al and Lee et al, it would appear that data demonstra- 
ting synergistic results for these glyphosate or glufosinate combinations would be expected. 
Claims 16-20, 22, 23, and 38-42, are allowable over the cited prior art. 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obhgation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the appUcability of 35 U.S.C. 103(c) 
and potential 35 U.S.C 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Any inquiry concerning this communication or earUer communications from the 
examiner should be directed to S. Mark Clardy whose telephone number is 571-272-061 1. The 
examiner can normally be reached on 7:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreenivasan Padmanabhan can be reached on 571-272-0629. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpubUshed 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




S. Mark Clardy 
Primary Examiner 
Art Unit 1617 



April 4, 2005 



